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Procedures  For  Evaluating  Specific 
Learning  Disabilities 

AGENCY:  Office  of  Education,  HEW. 
ACTION:  Final  rule. 

SUMMARY:  These  regulations  provide 
procedures  for  evaluating  specific  learn¬ 
ing  disabilities.  The  regulations  supple¬ 
ment  basic  evaluation  requirements  un¬ 
der  the  regulations  for  part  B  of  the 
Education  of  the  Handicapped  Act  which 
were  published  August  23,  1977.  Upon 
the  effective  date  of  these  regulations, 
the  two  percent  limit  (the  “cap”)  on  the 
number  of  children  with  specific  learning 
disabilities  who  may  be  counted  for  al¬ 
location  purposes  under  part  B  is  re¬ 
moved. 

EFFECTIVE  DATE:  As  required  by  sec¬ 
tion  431(d)  of  the  General  Education 
Provisions  Act,  as  amended  (20  U.S.C. 
1232(d)),  these  amendments  have  been 
transmitted  to  Congress  concurrently 
with  publication  in  the  Federal  Register. 
That  section  provides  that  regulations 
subject  thereto  shall  become  effective  on 
the  forty-fifth  day  following  the  date  of 
transmission,  subject  to  the  provisions 
concerning  Congressional  action  and 
adjournment. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Daniel  Ringelheim,  Director,  Division 
of  Assistance  to  States,  Bureau  of 
Education  for  the  Handicapped,  400 
Maryland  Avenue  SW.  (Room  4046, 
Donohoe  Building),  Washington.  D.C. 
20202.  Telephone:  202-472-2265. 

Or 

Frank  S.  King,  State  Plan  Officer, 
Field  Services  Branch,  Division  of  As¬ 
sistance  to  States,  Bureau  of  Educa¬ 
tion  for  the  Handicapped.  400  Mary¬ 
land  Avenue  SW.,  (Room  4946,  Dono¬ 
hoe  Building),  Washington,  D.C. 
20202.  Telephone:  202-245-9815. 

SUPPLEMENTARY  INFORMATION : 

Rulemaking  History — Public  Partici¬ 
pation 

I  Because  of  the  potential  impact  that 

these  regulations  could  have  on  the  edu¬ 
cation  of  specific  learning  disabled 
(SLD)  children  throughout  the  Nation, 
and  on  the  agencies  that  serve  them, 
the  Office  of  Education  recognized  the 
need  for  intensive  public  participation 
in  the  development  of  the  regulations, 
and  has  taken  steps  to  insure  maximum 
public  involvement  throughout  the  entire 
rulemaking  process.  Experts  and  citi¬ 
zens  representing  advocate  groups,  in¬ 
cluding  parents  and  professionals,  were 
invited  to  participate  in  meetings  where 


the  primary  issues  regarding  the  devel¬ 
opment  of  these  regulations  were  iden¬ 
tified  and  discussed. 

Following  the  series  of  meetings,  a 
draft  concept  paper  was  developed.  The 
concepts  contained  in  that  paper  were 
shared  at  a  special  meeting  with  State 
educational  agency  representatives  from 
34  States.  The  purpose  of  this  activity 
was  to  attempt  to  ascertain  if  the  con¬ 
cepts  contained  in  the  draft  paper  pre¬ 
sented  any  major  philosophical  and  im¬ 
plementation  problems  for  States. 

On  November  29,  1976,  the  proposed 
rules  were  published  in  the  Federal 
Register  (41  FR  52404).  Written  com¬ 
ments  and  recommendations  on  the  pro¬ 
posed  rules  were  invited  for  a  120  day 
comment  period.  Public  hearings  were 
held  in  Washington,  San  Francisco, 
Denver,  Chicago,  Boston,  and  Atlanta 
during  that  period.  This  comment  period 
on  the  proposed  regulations  extended 
beyond  the  period  of  the  annual  inter¬ 
national  conference  of  the  Association 
for  Children  with  Learning  Disabilities, 
where  the  proposed  regulations  were  a 
major  topic  of  both  presentations  and 
discussions  at  that  conference.  Many 
sessions  on  the  proposed  regulations 
w’ere  conducted  by  Office  of  Education 
personnel  and  others.  During  the  com¬ 
ment  period,  over  980  letters  were  re¬ 
ceived.  In  addition  88  formal  presenta¬ 
tions  were  made  at  the  hearings.  All 
written  and  verbal  comments  were  re¬ 
viewed  and  considered  by  the  Office  of 
Education  in  preparing  these  final  reg¬ 
ulations. 

The  tapes  of  the  hearings  and  copies 
of  written  comments  are  available  for 
public  inspection  at  the  Bureau  of  Edu¬ 
cation  for  the  Handicapped,  Room  4921, 
Donohoe  Building,  400  6th  Street  SW., 
Washington,  D.C.  20202. 

Summary  of  Procedures  for  Evaluating 
Specific  Learning  Disabled  Children 

These  regulations  have  been  developed 
to  comply  with  section  5(b)  of  Pub  L. 
94-142,  which  required  the  Commis¬ 
sioner  to  develop  procedures  for  evaluat¬ 
ing  children  who  have  a  specific  learn¬ 
ing  disability  (SLD).  Upon  the  effective 
date  of  these  SLD  regulations,  they  will 
be  incorporated  into  the  general  reg¬ 
ulations  under  part  B  of  the  Education 
of  the  Handicapped  Act  published  in  Au¬ 
gust  (45  CFR  Part  121a) . 

The  part  B  regulations  set  out  basic 
procedures  which  public  agencies  are  re¬ 
quired  to  use  in  evaluating  all  handi¬ 
capped  children,  mcluding,  for  example, 
the  following  requirements:  (1)  That 
tests  and  other  evaluation  materials  are 
provided  and  administered  in  the  child’s 
native  language  or  other  mode  of  com¬ 
munication:  (2)  That  no  single  proce¬ 
dure  is  used  as  the  sole  criterion  for 
determining  an  appropriate  educational 
program  for  a  child;  and  (3)  That  the 
evaluation  is  made  by  a  multidisciplinary 
team  including  at  least  one  teacher  or 
other  specialist  with  knowledge  in  the 
area  of  suspected  disability. 

These  SLD  regulations  set  out  addi¬ 
tional  procedures  which  apply  only  to 


the  evaluation  of  children  suspected  of 
having  a  specific  learning  disability. 
Following  is  a  summary  of  these  addi¬ 
tional  requirements: 

First,  the  multidisciplinary  team  must 
include  the  child’s  regular  teacher.  (If 
the  child  has,  no  regular  teacher,  a  per¬ 
son  qualified  to  teach  a  child  of  that  age 
would  be  assigned  to  the  team.)  The 
team  also  must  include  a  person  quali¬ 
fied  to  conduct  individual  diagnostic  ex¬ 
aminations.  (Within  the  SLD  popula¬ 
tion,  there  are  children  who  primarily 
display  problems  of  language  develop¬ 
ment.  For  this  population,  qualified 
specialists  in  speech  and  language  dis¬ 
orders  represent  an  appropriate  profes¬ 
sional  resource.) 

Second,  criteria  are  set  out  for  use  by 
the  team  in  determining  the  existence  of 
a  specific  learning  disability.  This  deter¬ 
mination  is  made  based  on  (1)  whether 
a  child  does  not  achieve  commensurate 
with  his  or  her  age  and  ability  when 
provided  with  appropriate  educational 
experiences,  and  (2)  whether  the  child 
has  a  severe  discrepancy  between 
achievement  and  intellectual  ability  in 
one  or  more  of  seven  areas  relating  to 
communication  skills  and  mathematical 
abilities. 

'These  concepts  are  to  be  interpreted 
on  a  case  by  case  basis  by  the  qualified 
evaluation  team  members.  The  team 
must  decide  that  the  discrepancy  is  not 
primarily  the  result  of  (1)  visual,  hear¬ 
ing,  or  motor  handicaps;  <2)  mental  re¬ 
tardation;  (3)  emotional  disturbance;  or 
(4)  environmental,  cultural,  or  economic 
disadvantage. 

The  regulations  also  set  out  proce¬ 
dures  for  observing  the  child’s  perform¬ 
ance  and  for  preparing  a  written  report 
of  the  results  of  the  evaluation. 

Major  Changes  From  Proposed 
Regulations 

The  following  major  changes  have 
been  made  from  the  proposed  regula¬ 
tions: 

(1)  ’The  formula  has  been  deleted; 

(2)  The  “50  percent”  figure  for  de¬ 
termining  “severe  discrepancy”  has  been 
deleted: 

(3)  Provisions  duplicating  require¬ 
ments  in  final  regulations  for  general 
evaluation  procedures  and  for  medical 
examinations  under  Part  B  have  been 
deleted. 

(4)  The  monitoring  sections  have 
been  deleted,  since  State  educational 
agency  (SEA)  monitoring  responsibili¬ 
ties  are  covered  under  §  121a.601  of  the 
Part  B  regulations.  The  Commissioner 
has  established  these  detailed  monitor¬ 
ing  responsibilities  of  the  SEAs  and  will 
monitor  each  State’s  compliance  with 
these  and  other  requirements  of  Part  B. 

The  statute  provides  that  when  these 
final  regulations  take  effect,  the  two  per¬ 
cent  cap  on  the  number  of  children  with 
specific  learning  disabilities  who  may  be 
counted  for  allocation  purposes  is  re¬ 
moved  (section  5(c) ) .  Therefore,  §  121a.- 
702. (a)  (2)  of  the  Part  B  regulations, 
which  repeated  the  statutory  cap  re¬ 
quirement,  is  deleted. 
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Action  Taken  of  Public  Comments 

The  Office  of  Education  conducted  a 
careful  review  of  the  public  comments 
received  and  summarized  them  by  topic. 

Of  the  982  letters  of  comment  and  88 
presenters  at  the  public  hearings,  the 
most  frequently  expressed  concern  was 
with  the  inclusion  of  the  use  of  a  for¬ 
mula  as  a  part  of  the  diagnostic  criteria. 
With  the  exception  of  the  composition 
of  the  evaluation  team,  there  were  rela¬ 
tively  few  comments  on  other  portions 
of  the  proposed  regulations. 

Only  a  few  commenters  made  sugges¬ 
tions  for  a  different  approach  to  be  used 
to  determine  the  existence  of  specific 
learning  disabilities.  Each  of  these  sug¬ 
gestions  was  determined  to  be  inappro¬ 
priate  for  use  in  these  regulations  be¬ 
cause  it  was  based  on  unproven  theories 
or  on  current  practice  for  which  no  pro¬ 
fessional  consensus  is  available. 

Analysis  of  Regulations 

The  appendix  to  the  Part  B  regula¬ 
tions  is  amended  by  (1)  a  discussion  of 
significant  commejits  received  on  these 
regulations  and  the  action  taken  with 
respect  to  those  comments,  and  (2)  an 
explanation  of  the  basis  for  any  changes 
made  from  the  proposed  rules  published 
on  November  29, 1976. 

Technical  Corrections  to  Part  121a 

Regulations  Published  on  August  23, 

1977 

(1)  In  the  definition  of  “specific  learn¬ 
ing  disability”  (§  121a.6(b)  (9) ),  the 
phrase  “of  emotional  disturbance”  was 
inadvertently  omitted.  This  has  been 
corrected,  and  the  revised  definition  is 
set  out  in  amendment  No.  1,  below. 

(2)  The  following  comment  and  re¬ 
sponse  regarding  Civil  Action  is  con¬ 
tained  in  the  Part  121a  Regulations  pub¬ 
lished  on  August  23, 1977 : 

CIVIL  ACTION  (§  1218.511) 

Comment:  Commenters  wanted  the  regu¬ 
lations  revised  to  allow  for  direct  appeal  to 
the  courts  without  first  using  administrative 
hearing  and  review  procedures  If  those  proce¬ 
dures  would  be  futile,  the  timeliness  or 
adequacy  of  the  administrative  proceedings 
are  being  challenged,  or  a  class  action  is  In¬ 
volved.  Commenters  cited  language  in  the 
Congressional  Record  in  support  of  this  in¬ 
terpretation  (121  Cong.  Rec.  S20433  dally  ed., 
November  19,  1975)  > 

Response:  No  change  has  been  made.  The 
legislative  history  cited  is  nongermane  as  It 
was  made  In  reference  to  the  Senate  Bill 
(S.  6)  which  did  not  contain  the  final  stat¬ 
utory  provision  on  civil  actions.  The  provi¬ 
sion  on  civil  action  was  added  as  a  Confer¬ 
ence  substitute.  The  issue  of  exhaustion  of 
remedies  will  be  up  to  the  courts  to  resolve. 

The  statement  made  by  the  Office  of 
Education  regarding  the  legislative  his¬ 
tory  cited  by  the  commenter  was  incor¬ 
rect,  since  the  legislative  history  referred 
to  occurred  during  consideration  of  the 
Conference  Report.  Therefore,  a  correc¬ 
tion  has  been  made  to  that  statement,  as 
set  out  in  amendment  No.  4,  following. 

Note. — The  Office  of  Education  has  de¬ 
termined  that  this  document  does  not  con¬ 
tain  a  major  proposal  requiring  preparation 


of  an  Economic  Impact  Analysis  (previously 
referred  to  as  an  Infiationary  Impact  State¬ 
ment)  under  Executive  Order  11821  and  OMB 
Circular  A-107. 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.449,  Education  of  Handicapped 
Children,  Part  B.) 

Dated:  October  18, 1977. 

Ernest  L.  Boyer, 

V.S.  Commissioner  of  Education. 

Approved:  December  19, 1977. 

Joseph  A.  Califano,  Jr., 
Secretary  of  Health, 
Education,  and  Welfare. 

Part  121a  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  as  fol¬ 
lows: 

1.  Section  121a.5  is  amended  by  revis¬ 
ing  paragraph  (b)  (9)  to  read  as  fol¬ 
lows: 

§  121a.5  Handicapped  Children. 

*  *  «  «  « 

(b)  *  *  * 

(9)  “Specific  learning  disability” 
means  a  disorder  in  one  or  more  of  the 
basic  psychological  processes  involved  in 
understanding  or  in  using  language, 
spoken  or  written,  which  may  manifest 
itself  in  an  imperfect  ability  to  listen, 
think,  speak,  read,  write,  spell,  or  to  do 
mathematical  calculations.  The  term  in¬ 
cludes  such  conditions  as  perceptual 
handicaps,  brain  injury,  minimal  brain 
disfunction,  dyslexia,  and  developmental 
aphasia.  The  term  does  not  include  chil¬ 
dren  who  have  learning  problems  which 
are  primarily  the  result  of  visual,  hear¬ 
ing,  or  motor  handicaps,  of  mental  re¬ 
tardation,  of  emotional  disturbance,  or 
of  environmental,  cultural,  or  economic 
disadvantage. 

*  •  *  *  • 

§  121a.702  [Amended] 

2.  Section  121a.702  is  amended  by  de¬ 
leting  paragraph  (a)(2). 

3.  The  following  new  sections  are 
added: 

Additional  Procedures  for  Evaluat¬ 
ing  Specific  Learning  Disabilities 

§  12  la. 540  .4dditionuI  team  members. 

In  evaluating  a  child  suspected  of  hav¬ 
ing  a  specific  learning  disability,  in 
addition  to  the  requirements  of  §  121a.- 
532,  each  public  agency  shall  include  on 
the  multidisciplinary  evaluation  team: 

(a) (1)  The  child’s  regular  teacher;  or 

(2)  If  the  child  does  not  have  a  regu¬ 
lar  teacher,  a  regular  classroom  teacher 
qualified  to  teach  a  child  of  his  or  her 
age;  or 

(3)  For  a  child  of  less  than  school 
age,  an  individual  qualified  by  the  State 
educational  agency  to  teach  a  child  of 
his  or  her  age;  and 

(b)  At  least  one  person  qualified  to 
conduct  individual  diagnostic  examina¬ 
tions  of  children,  such  as  a  school  psy¬ 
chologist,  speech -language  pathologist, 
or  remedial  reading  teacher, 

(20U.S.C.  1411  note.) 


§  121a. 541  Criteria  for  determining  the 
existence  of  a  specific  learning  dis¬ 
ability. 

(a)  A  team  may  determine  that  a 
child  has  a  specific  learning  disability  if : 

(1)  The  child  does  not  achieve  com¬ 
mensurate  with  his  or  her  age  and  ability 
levels  in  one  or  more  of  the  areas  listed 
in  paragraph  (a)  (2)  of  this  section,  when 
provided  with  learning  experiences  ap¬ 
propriate  for  the  child’s  age  and  ability 
levels;  and 

(2)  The  team  finds  that  a  child  has  a 
severe  discrepancy  between  achieve¬ 
ment  and  intellectual  ability  in  one  or 
more  of  the  following  areas: 

(i)  Oral  expression; 

(ii)  Listening  comprehension ; 

(iii)  Written  expression; 

(iv)  Basic  reading  skill; 

(V)  Reading  comprehension; 

(vi)  Mathematics  calculation;  or 

(vii)  Mathematics  reasoning. 

(b)  The  team  may  not  identify  a  child 
as  having  a  specific  learhing  disability 
if  the  severe  discrepancy  between  ability 
and  achievement  is  primarily  the  result 
of: 

(1)  A  visual,  hearing,  or  motor  handi¬ 
cap; 

(2)  Mental  retardation; 

(3)  Emotional  disturbance;  or 

(4)  Environmental,  cultural  or  eco¬ 
nomic  disadvantage. 

(20  U.S.C.  1411  note.) 

§  121a.542  Observation. 

(a)  At  least  one  team  member  other 
than  the  child’s  regular  teacher  shall 
observe  the  child’s  academic  perform¬ 
ance  in  the  regular  classroom  setting. 

(b)  In  the  case  of  a  child  of  less  than 
school  age  or  out  of  school,  a  team  mem¬ 
ber  shall  observe  the  child  in  an  envi¬ 
ronment  appropriate  for  a  child  of  that 
age. 

(20  U.S.C.  1411  note.) 

§  121a.543  Written  report. 

(a)  The  team  shall  prepare  a  written 
report  of  the  results  of  the  evaluation. 

(b)  ’The  report  must  include  a  state¬ 
ment  of: 

(1)  Whether  the  child  has  a  specific 
learning  disability; 

(2)  The  basis  for  making  the  deter¬ 
mination; 

(3)  The  relevant  behavior  noted  dur¬ 
ing  the  observation  of  the  child; 

(4)  The  relationship  of  that  behavior 
to  the  child’s  academic  functioning; 

(5)  ’The  educationally  relevant  medi¬ 
cal  findings,  if  any; 

(6)  Whether  there  is  a  severe  dis¬ 
crepancy  between  achievement  and  abil¬ 
ity  which  is  not  correctable  without  spe¬ 
cial  education  and  related  services;  and 

(7)  'The  determination  of  the  team 
concerning  the  effects  of  environmental, 
cultural,  or  economic  disadvantage. 

(c)  Each  team  member  shall  certify 
in  writing  whether  the  report  reflects  his 
or  her  conclusion.  If  it  does  not  reflect 
his  or  her  conclusion,  the  team  member 
must  submit  a  separate  statement  pre¬ 
senting  his  or  her  conclusions. 

(20  U.S.C.  1411  note.) 
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4.  Appendix  A  is  amended  as  follows: 
a.  The  response  under  “CIVIL  AC¬ 
TION  (§  121a.511),”  appearing  at  42  FR 
42512,  is  amended  to  read  as  follows; 

Response.  No  change  has  been  made. 
The  Office  of  Education  has  decided  not 
to  regulate  on  this  question.  The  issue 
of  exhaustion  of  remedies  will  be  up  to 
the  courts  to  resolve. 

The  following  paragraphs  have  been 
added  immediately  preceding  the  capital 
letter  heading  LEAST  RESTRICTIVE 
ENVIRONMENT,  appearing  at  42  PR 
42513: 

Additional  Procedures  for  Evaluating 
Specific  Learning  Disabilities 

Sections  121a.540-121a.543  provide 
procedures  for  evaluating  specific  learn¬ 
ing  disabilities  which  supplement  the 
basic  evaluation  requirements  set  out 
above  (“PROTECTION  IN  EVALUA¬ 
TION  PROCEDURES,”  |§  121a.530- 
121a.534).  These  additional  procedures 
were  written  to  comply  with  section  5(b) 
of  Pub.  L.  94-142,  which  required  the 
Commissioner  to  develop  regulations  that 
establish  (1)  criteria  for  determining 
whether  a  particular  disorder  or  condi¬ 
tion  may  be  considered  a  specific  learn¬ 
ing  disability,  (2)  diagnostic  procedures 
for  use  in  identifsdng  SLD  children,  and 
(3)  monitoring  procedures  for  use  in  de¬ 
termining  whether  public  agencies  are 
complying  with  the  criteria  and  diagnos¬ 
tic  procedures. 

The  following  major  changes  have  been 
made  from  the  proposed  regulations  pub¬ 
lished  on  November  29,  1976  (The  rea¬ 
sons  are  set  forth  below  in  the  discussion 
of  specific  comments.) : 

(1)  The  formula  has  been  deleted: 

<2>  The  “50  percent”  figure  for  deter¬ 
mining  “severe  discrepancy”  has  been  de¬ 
leted; 

(3)  Provisions  duplicating  require¬ 
ments  in  final  regulations  for  general 
evaluation  procedures  and  for  medical 
examinations  under  Part  B  have  been 
deleted. 

•  4)  The  monitoring  sections  have  been 
deleted,  since  State  educational  agency 
(SEA)  monitoring  responsibilities  'are 
covered  under  §  12 la. 601  of  the  Part  B 
regulations.  The  Commissioner  has  es¬ 
tablished  these  detailed  monitoring  re¬ 
sponsibilities  of  the  SEAs  and  will  moni¬ 
tor  each  State’s  compliance  with  these 
and  other  requirements  of  Part  B. 

'The  statute  provides  that  when  these 
final  regulations  take  effect,  the  two  per¬ 
cent  cap  on  the  number  of  children  with 
specific  learning  disabilities  who  may  be 
counted  for  allocation  purposes  is  re¬ 
moved  (section  5(c) ) .  Therefore,  §  121a.- 
702(a)(2)  of  the  Part  B  regulations, 
which  repeated  the  statutory  cap  require¬ 
ment,  is  deleted. 

The  following  comments  were  made  re¬ 
garding  the  SLD  proposed  regulations; 

Use  of  Formula 

Comment.  Many  commenters  objected 
to  the  formula  proposed  for  establishing 
a  severe  discrepancy  between  ability  and 


achievement.  Their  concerns  fell  primar¬ 
ily  into  four  areas: 

( 1 )  The  inappropriateness  of  attempt¬ 
ing  to  reduce  the  behavior  of  children  to 
numbers; 

(2)  The  psychometric  and  statistical 
inadequacy  of  the  procedure; 

(3)  The  fear  that  use  of  the  formula 
might  easily  lend  itself  to  inappropriate 
use  to  the  detriment  of  handicapped  chil¬ 
dren: 

(4)  The  inappropriateness  of  using  a 
single  formula  for  children  of  all  ages, 
particularly  pre-school  children. 

Response.  The  formula  has  been  de¬ 
leted.  Because  of  the  above  and  other 
concerns,  the  Office  of  Education  con¬ 
ducted  a  study  to  determine  the  effective¬ 
ness  of  the  formula.  While  the  findings 
showed  that  the  formula  has  a  certain 
degree  of  operational  validity,  they  also 
identified  pronounced  technical  limita¬ 
tions  in  its  application,  including  all  four 
concerns  listed  above. 

Given  the  type  and  number  of  techni¬ 
cal  limitations,  it  has  been  determined 
that  the  formula  should  not  be  included 
in  the  final  regulations. 

Comment.  A  few  commenters  recom¬ 
mended  alternative  formulae  for  use  in 
determining  the  existence  of  a  severe  dis¬ 
crepancy  between  ability  and  achieve¬ 
ment. 

Response.  None  of  these  formulae  were 
adopted.  Each  was  found  to  have  the 
same  types  of  technical  limitations  as 
the  formula  in  the  proposed  rules. 

Use  of  Other  Approaches 

Comment.  A  few  commenters  suggested 
other  approaches  to  defining  specific 
learning  disabilities.  Among  the  sugges¬ 
tions  for  alternate  approaches  were  those 
which: 

(1)  Required  that  a  major  discrepancy 
between  verbal  and  performance  scores 
on  the  Wise  be  established  in  order  for 
a  child  to  be  considered  as  having  a  spe¬ 
cific  learning  disability; 

(2)  Required  that  each  area  of  infor¬ 
mation  processing  be  subdivided  into  dis¬ 
crete  functions  and  analyzed  in  terms  of 
their  effects  on  achievement.  If  the  areas 
of  discrepant  functioning  were  deter¬ 
mined  to  be  critical  to  successful  achieve¬ 
ment,  then  a  child  could  be  considered 
as  having  a  sp>ecific  learning  disability. 

Response.  Neither  of  these  alternative 
approaches  has  been  adopted.  It  was  de¬ 
termined  that  the  approaches  could  not 
^be  validated  without  engaging  in  exten¬ 
sive  additional  research. 

Composition  of  the  Evaluation  Teams 

Comment.  Many  commenters  had  rec¬ 
ommendations  for  requiring  additional 
participants  on  the  evaluation  team.  This 
was  particularly  true  of  speech  and 
language  pathologists  who  stated  that  a 
high  percentage  of  children  evaluated  for 
specific  learning  disabilities  have  speech 
and  language  problems.  A  significant 
number  of  comments  on  the  topic  of  the 
team  composition  were  received  from 
members  of  the  field  of  reading  as  well. 

Response.  The  general  requirements 
for  evaluation  in  §  121a.532  provide  for 


appropriate  selection  of  individuals  to 
serve  on  the  multi-disciplinary  team. 
Therefore,  no  substantive  change  was 
made.  For  children  with  language  and 
speech  problems  as  part  of,  or  associated 
with,  specific  learning  disabilities,  speech 
and  lan^age  pathologists  represent  an 
appropriate  professional  resource. 

Comment.  Some  commenters  wanted 
the  parents  of  the  child  in  question  to  be 
part  of  the  evaluation  team. 

Response.  No  change  has  been  made. 
The  comprehensive  evaluation  of  chil¬ 
dren  necessarily  involves  the  collection 
of  a  variety  of  information,  includ¬ 
ing  information  from  the  parents 
concerning  their  perceptions  of  the 
child’s  behavior.  Such  a  practice  is  con¬ 
sidered  routine  and  basic  to  any  evalua¬ 
tion  and  therefore  unnecessary  to  be 
specifically  listed.  It  might  be  emphasized 
that  parents  have  the  right  under  other 
sections  of  these  Part  B  regulations  to 
(1)  participate  in  the  development  of  the 
individual  education  program  of  their 
child,  (2)  request  a  due  process  hearing 
in  the  event  they  disagree  with  the  find¬ 
ings  of  the  evaluation  team,  (3)  have  ac¬ 
cess  to  all  records  pertaining  to  their 
child,  and  (4)  have  other  due  process 
safeguards. 

SLD  Criteria  and  Procedures 

Comment.  A  few  commenters  felt  that 
Congressional  mandate  in  section  5(b) 
of  Pub.  L.  94-142,  which  required  the 
Commissioner  to  establish  criteria  and 
procedures  for  use  in  identifying  specific 
learning  disabilities,  was  not  adequately 
met  by  the  regulations. 

Response.  ’The  Office  of  Education  has 
satisfied  the  Congressional  mandate  in 
the  following  manner: 

First,  criteria  have  been  developed  for 
determining  the  existence  of  a  specific 
learning  disability  (i.e.,  it  must  be  estab¬ 
lished  (a)  that  a  severe  discrepancy  ex¬ 
ists  between  ability  and  achievement: 
(b)  that  there  is  a  severe  achievement 
problem  in  one  or  more  of  seven  areas 
relating  to  communication  skills  and 
mathematical  abilities;  and  (c)  that  the 
discrepancy  is  not  the  result  of  other 
known  handicapping  conditions  or  of 
environmental,  cultural,  or  economic 
disadvantages). 

Second,  comprehensive  diagnostic  pro¬ 
cedures  have  been  established,  which  are 
to  be  used  in  concert  with  the  above  cri¬ 
teria.  'These  procedures  include  (a)  the 
basic  evaluation  requirements  in  sec¬ 
tions  121a.530-121a.534  which  must  be 
used  in  evaluating  all  handicapped 
children  (including  those  suspected  of 
having  a  specific  learning  disability) ,  and 
(b)  the  additional  procedures  (set  out  in 
§§  121a.540-121a.543)  to  be  used  in 
evaluating  SLD  children. 

Third,  with  respect  to  monitoring  pro¬ 
cedures,  these  are  already  included 
throughout  the  Part  B  regulations.  The 
Commissioner  has  established  State 
educational  agency  monitoring  proce¬ 
dures  under  §  121a. 601.,  and  will  monitor 
each  State’s  compliance  with  these  and 
other  requirements  of  Part  B. 


FEDERAL  REGISTER,  VOL.  42,  NO.  250 — THURSDAY,  DECEMBER  29,  1977 


RULES  AND  REGULATIONS 


65085 


Exclusion  Conditions 

Comment.  Some  cbmmenters  stated 
that  children  should  not  be  excluded 
from  consideration  as  having  a  specific 
learning  disability  if  their  severe  aca¬ 
demic  discrepancy  is  primarily  the  re¬ 
sult  of:  (1)  a  visual,  hearing,  or  motor 
handicap;  (2)  mental  retardation;  (3) 
emotional  disturbance;  or'  (4)  environ¬ 
mental,  cultural,  or  economic  disadvan¬ 
tage. 

Response.  No  change  has  been  made. 
These  exclusions  are  statutory. 

Comment.  Commenters  asked  for 
definitions  of  visual  handicaps,  motor 
handicaps,  and  other  “exclusion"  terms. 

Response.  The  term  “visually  handi¬ 
capped”  and  other  handicapping  con¬ 
ditions  are  defined  in  §  121a. 5.  Motor 
handicap  is  considered  as  being  included 
in  the  definition  of  orthopedically  im¬ 
paired.  Other  terms  will  be  applied  on  a 
case-by-case  basis  by  professional  team 
members. 

Theory  of  the  Procedural  Approach 

Comment.  Commenters  reouested  in¬ 
formation  on  the  theoretical  basis  for 
the  approach  taken. 

Response.  Those  with  specific  learning 
disabilities  may  demonstrate  their 
handicap  through  a  variety  of  symotoms 
such  as  hyperactivity,  distractability, 
attention  problems,  concept  association 
problems,  etc.  The  end  result  of  the 
effects  of  these  symptoms  is  a  severe 
discrepancy  between  achievement  and 
ability.  If  there  is  no  severe  discrepancy 
between  how  much  should  have  been 
learned  and  what  has  been  learned,  there 
would  not  be  a  disability  in  learning. 
However,  other  handicapping  and  socio¬ 
logical  conditions  mav  result  in  a  dis¬ 
crepancy  between  ability  and  achieve¬ 
ment.  There  are  those  for  whom  these 
conditions  are  the  primary  factors  af¬ 
fecting  achievement.  In  such  cases,  the 
severe  discrepancy  may  be  primarily  the 
result  of  these  factors  and  not  of  a 
severe  learning  problem.  For  the  purpose 
of  these  regulations,  when  a  severe  dis¬ 
crepancy  between  ability  and  achieve¬ 
ment  exists  which  cannot  be  explained 
by  the  presence  of  other  known  fac¬ 
tors  that  lead  to  such  a  discrepancy,  the 
cause  is  believed  to  be  a  specific  learning 
disability. 

It  was  on  this  basic  concept  that  these 
regulations  were  developed. 

Certification  Requirements 

Comment.  A  few  commenters  ques¬ 
tioned  the  need  for  certification  by  the 


team  as  to  the  existence  of  specific  learn¬ 
ing  disabilities. 

Response.  No  change  has  been  made. 
By  specifying  the  procedures  to  be  used 
in  determining  the  existence  of  a  specific 
learning  disability  and  because  the  team 
has  all  of  the  data  on  which  to  make  an 
appropriate  decision,  heavy  reliance  was 
placed  on  the  judgment  of  the  evaluation 
team.  Since  the  team  has  a  great  deal  of 
latitude  in  making  the  determination  of 
the  existence  of  a  specific  learning  dis¬ 
ability,  it  was  apparent  that  the  team 
should  document  its  decision  and  should 
clearly  indicate  the  basis  on  which  the 
determination  was  made. 

Specific  Areas  of  Achievement  To  Be 
Reviewed 

Comment.  A  few  commenters  ex¬ 
pressed  concern  that  spelling  not  be 
listed  as  one  of  the  eight  areas  of  func¬ 
tion  which  could  be  evaluated  to  estab¬ 
lish  a  severe  discrepancy  between  abil¬ 
ity  and  achievement.  It  was  stated  that 
a  severe  discrepancy  in  spelling  would 
not  necessarily  be  indicative  of  a  specific 
learning  disability  and  that  the  compo¬ 
nent  factors  of  spelling  could  be  included 
under  one  or  more  of  the  other  seven 
factors.  Some  of  those  commenters 
stated  that  when  spelling  was  one  of  the 
factors  to  be  evaluated  the  requirement 
should  be  that  a  severe  discrepancy  in 
two  or  more  areas  would  have  to  be  indi¬ 
cated. 

Response.  Though  “spelling”  is  listed 
in  the  statute,  the  components  of  spelling 
can  be  assiuned  under  the  other  seven 
areas  of  function.  Spelling  as  a  category 
per  se  has  been  deleted  from  the  final 
regulations. 

Maintenance  of  2  Percent  Cap  on  Count 

Comment.  Some  commenters  indicated 
that  (1)  since  specific  learning  disabili¬ 
ties  are  difficult  to  define  based  on  cur¬ 
rent  knowledge  and  (2)  because  of  the 
need  for  extensive  research  to  be  con¬ 
ducted  before  a  universally  accepted  def¬ 
inition  can  be  created,  the  requirement 
in  the  Act  that  limits  the  number  of 
children  eligible  to  be  counted  as  learn¬ 
ing  disabled  for  the  purpose  of  generat¬ 
ing  the  Part  B  entitlement  should  be  ex¬ 
tended.  The  suggestion  was  that  the  cap 
on  counting  these  children  for  alloca¬ 
tion  purposes  would  remain  until  such 
time  as  it  was  possible  to  differentiate 
all  of  the  specific  learning  disabilities. 

Response.  Under  the  statute,  the  cap 
is  removed  upon  the  effective  date  of 
these  regulations.  It  is  generally  agreed 


by  parents  and  professionals  alike  that 
the  isolation  of  various  labels  used  by 
different  theorists,  as  cited  in  the  leg¬ 
islative  history,  are  overlapping  and 
represent  assumptions  about  conditions 
which  canndt  with  current  technology 
be  successfully  determined  or  discretely 
categorized.  Other  categories  of  handi¬ 
capping  conditions  as  defined  have  no 
cap.  Since  there  may  in  fact  be  more 
than  two  percent  of  the  school  age  pop¬ 
ulation  in  some  States  that  are  handi¬ 
capped  by  specific  learning  disabilities, 
such  a  limitation  is  inequitable.  Such  a 
procedure  would  not  help  provide  a 
basis  for  the  determination  of  whether 
a  child  has  a  specific  learning  disability, 
and  would  not  provide  assistance  in 
helping  to  resolve  questions  of  appropri¬ 
ate  diagnosis  or  placement  in  the  event 
of  due  process  hearings.  For  these  rea¬ 
sons,  it  is  better  to  adopt  the  regulations 
and  lift  the  cap. 

Need  for  Additional  Research 

Comment.  Several  commenters 
pointed  out  the  need  for  additional,  re¬ 
search  in  the  area  of  specific  learning 
disabilities. 

Response.  As  stated  in  the  preamble 
to  the  proposed  regulations,  this  need 
is  almost  universally  acknowledged.  The 
Bureau  of  Education  for  the  Handi¬ 
capped  and  other  HEW  agencies  will 
continue  to  support  research  on  the  na¬ 
ture  and  treatment  of  specific  learning 
disabilities. 

Medical  Evaluation 

Comment.  A  few  commenters  ex¬ 
pressed  concern  that  medical  examina¬ 
tions  were  not  mandated  for  every  child 
suspected  of  having  a  specific  learning 
disability. 

Response.  Medical  services  that  are 
necessary  for  diagnostic  purposes  are 
covered  by  the  definition  of  related  serv¬ 
ices  in  §  121a.l3. 

More  Detail 

Comment.  Commenters  asked  for 
more  detail  on  some  of  the  require¬ 
ments,  for  example,  a  more  extensive 
description  of  length  of  observation  and 
specific  behaviors  to  be  observed. 

Response.  No  change  has  been  made. 
The  Office  of  Education  believes  the 
evaluation  procedures  are  already  very 
extensive  and  should  prevent  mislabel¬ 
ing. 
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